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Abstract
This article makes three arguments to contribute to this thematic issue’s intention of examining the role of public spheres
in global politics. To begin with, it attempts to develop the concept of “strong” public spheres to include plenary organs
of international institutions. It believes in the potential of this concept as a heuristic fiction. The study then examines the
role of international law in shaping global public spheres and their role in global politics. International law’s characteristics
have contributed to the current incomplete manifestations of global publics. Not only has international law constructed
the institutional frameworks of the “strong” public sphere within international institutions, but it has also integrated civil
society actors into the deliberative processes of will formation of these institutions. Finally, this research turns to interna‐
tional climate change law as a case study. The institutional structures created by international climate change law have
not only created one “strong” public sphere in the form of the conference of the parties but rely on a second “strong”
global public, the Intergovernmental Panel on Climate Change, which aims to institutionalise the global climate science
community without abandoning an intergovernmental structure.What is more, the paradigm shift accompanying the Paris
Agreement hasmade global climate change governance increasingly reliant on an active transnational global public sphere.
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1. Introduction: Global Governance and Public Spheres

Global governance studies have demonstrated how the
relationship between publics and global politics has pro‐
foundly changed. This transformation has affected the
manifestations of publics present in the global realm
and how they “shape and are shaped by global politics”
(Mende & Müller, 2023, p. 95). This observation presup‐
poses a certain understanding of what might constitute
a public at a global scale.

Fraser defines a public, or a public sphere, as a
“space for the communicative generation of public opin‐
ion” and “a vehicle for marshalling [as well as chan‐
nelling] public opinion as a political force” (Fraser, 2014,
p. 7). Nevertheless, the features and functions of an
Öffentlichkeit (i.e., public) have been developed and the‐
orised in relation to the territorial nation‐state and its

imagined community, its propagated national identity
(Habermas, 1962). In the context of the Westphalian
nation‐state, the public sphere is clearly theorised as dis‐
tinct from the state: “Although the state is so to speak
the executor of the public political sphere, it is not a part
of it… The public sphere [is to be understood] as a sphere
which mediates between society and the state (…)”
(Habermas et al., 1974, p. 115). Still, public sphere the‐
ory also acknowledges that certain organs of the state
may operate as a public sphere. With the emergence of
parliamentary sovereignty, two distinguishable types of
public spheres emerge, the so‐called “weak” publics—
civil society which generates public opinion but not laws
(Fraser, 1990, p. 75; Habermas, 1992, pp. 373–382)—and
“strong” publics—structures of public deliberationwithin
the state (such as parliament) whose deliberations may
result in sovereign law‐making. In this domestic context,
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the role of law within the interplay between the state
and the public sphere(s) is twofold: On the one hand,
the law is supposed to codify the general interest articu‐
lated by the public (Fraser, 2014, pp. 9, 13). On the other
hand, and structurally more important, the law dictates
the relationship between the state and society (regard‐
ing the normative potential of law for the creation of
(European) society, see von Bogdandy, 2022). It is the
role of the law to protect how “weak” publics gener‐
ate public opinion and control the state (Marxsen, 2011,
p. 217), as well as to regulate how strong publics are con‐
stituted and make use of state power.

In contrast to this established theorisation, the
notion of a public at the global level is a subject of consid‐
erable discussion. Evidently, the same characteristics and
standards of a public sphere at the national level cannot
be promisingly applied to the global scale simply because
the conditions of an emerging public sphere differ greatly
from the national context (Zürn, 2021, p. 162). There is
nothing remotely comparable to a sovereign state at the
global level, nor is there a comparable imagined commu‐
nity or society. Faced with these strikingly different con‐
stellations, some scholars state the absence of a norma‐
tively meaningful political public sphere and proceed to
examine the effects of such an absence (Zürn, 2021).

Compared to such a radical conclusion, it may be just
as promising to investigate which kind of “lesser” man‐
ifestations of publics have emerged in the global polit‐
ical system, what kind of (imagined) community these
manifestations have contributed to, and to what extent
they participate in global politics. The editorial of this
thematic issue develops a conceptual framework for this
purpose (Mende &Müller, 2023). The editors distinguish
four types of manifestations of publics at the global level:
audiences, discursive spheres, institutions, and public
interests. This article aims to contribute to this frame‐
work by analysing the role of international law in the
process of shaping the publics at the global level and
integrating them into processes of global politics. Just as
law’s decisive role in shaping the relationship between
the state and public sphere has been analysed in the
domestic context, so international law deserves to be
investigated in its role for global publics.

Firstly, this article will reconsider the notion of the
global public sphere, proposing an understanding of this
concept that includes the plenary organs of international
institutions (Section 2.1). Thereafter, it will suggest that
international law has contributed to the development
of the current landscape and manifestations of global
publics and has played an important role in its concep‐
tualisation (Section 2.2). This article will then turn to
international climate change law and demonstrate that
it has been the scene of a conscious and continual pro‐
cess of shaping manifestations of global public spheres
(Section 3). I suggest that international law pursues and
promotes a certain vision for global publics and their role
in global politics. The intention is to lay the groundwork
for further critical perspectives regarding the necessity

to rethink the critical function of public sphere theory in
a global context and how the international legal system,
in particular the climate regime, aims at including non‐
state actors.

2. Global Public Spheres and International Law

2.1. The Global Public Sphere in Theory

A global political system has solidified, which function‐
ally requires a public sphere or public spheres (Zürn,
2021, p. 161). Still, a public sphere comparable to that
of the national context does not exist at the global level
and, in the absence of world government, cannot exist.
Still, efforts have been made to theorise global publics
spheres in the current context of global politics and the
international legal order. These efforts approach the con‐
cept of a public sphere as a “heuristic fiction” (Vaihinger,
1913), a pragmatic concept that derives its critical thrust
from the process of its application to an institutional
reality, which does not (yet) fully satisfy the concept’s
criteria. This means that theorisations of a global pub‐
lic sphere must develop their normative and legitimacy‐
generating functions in light of the current manifesta‐
tions of such spheres. If not, such a conceptualisation
cannot generate normative thrust in the first place.

Most of the efforts to theorise such global public
spheres have focused on the notion of transnational
publics (Nash, 2014). This echoes the central idea of
opposing the public sphere to the state to act as a
counterweight and keep the latter in check (Fraser,
1990, p. 75). These transnational publics have mostly
been theorised as opposing the institutions created by
the inter‐national legal order, hegemonic states, and
influential private industries (Habermas, 2008, p. 10,
instead speaks of a transnational level of world soci‐
ety and therein includes some international organisa‐
tions). While this article will follow the widely accepted
understanding of the transnational public sphere, the
conceptualisation of global public spheres that I pro‐
pose attempts to transpose another aspect of public
sphere theory to the global context: the idea of “strong”
publics developed by Fraser (Fraser, 1990, pp. 75–76,
1991). With the emergence of parliamentary democ‐
racy, Fraser observes the emergence of strong publics
as the “publics whose discourse encompasses both
opinion‐formation and decision‐making,” “a locus of
public deliberation culminating in legally binding deci‐
sions” (Fraser, 1990, p. 75). Certainly, in the absence
of a democratic world‐state, a strong public compara‐
ble to that of a parliament does not exist at the global
level. Nevertheless, following the rationale of the exist‐
ing inter‐national legal system, the notion of “strong”
public might be beneficially adapted to the global level
and its inter‐state characteristics.

With the advent of global governance and the mul‐
tiplication of international organisations and other inter‐
national institutions, interstate cooperation has, to some
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extent, detached itself from the original Hobbesian
vision of the international order. The international organ‐
isations that have emerged usually have plenary bodies,
where representatives of all member states meet reg‐
ularly. These plenary organs typically have some form
of decision‐making power (even if often only regard‐
ing the internal functioning of the organisation and,
beyond that, only via formally non‐binding instruments,
as is the case for the UN General Assembly). In gen‐
eral, these plenary bodies serve as the central delib‐
erative organs and constitute a discursive sphere dedi‐
cated to contributing to over‐arching opinion formation
and consensus‐building. As such international organisa‐
tions create political spaces for the articulation of com‐
mon interests. Their deliberative organs are not only
instruments for managing common problems but must
also be seen as institutionalised fora of global politics
(see Klabbers, 2005 on the international organisation
as agora), as “space[s] for the communicative genera‐
tion of [global, inter‐national] public opinion” (Fraser,
2014, p. 7).

The theorisation of a global public sphere applied in
this article transcribes the distinction between “strong”
and “weak” publics, developed by Fraser, to the global
level by distinguishing between the “weak” public sphere
of a transnational civil society and the “strong” public
sphere that manifests in the deliberative plenary bod‐
ies of international organisations and institutions. In the
typology of public spheres, suggested by Mende and
Müller, these strong public spheres fall in the category of
institutions (Mende & Müller, 2023). Clearly, they differ
strongly in their characteristics from their national coun‐
terparts due to the international legal framework they
are situated in. Transposing this dual understanding of
a public sphere to the global level means that, on the
one hand, it encompasses inter‐national public spheres,
which manifest in the deliberative plenary organs of
international organisations and institutions, and, on the
other hand, transnational public spheres composed of
civil society actors.

Several arguments have been raised against such
and similar theorisations. Among those is the argument
that even within the deliberative organs of international
organisations, the member states of these organisations
continue to act in a particularistic manner following
their own interests and are accountable (if at all) only
to their own constituencies. Even in cases of delibera‐
tion leading to consensus, “the convergence of states’
interests around a set of shared values or programmatic
objectives should not be confused with ‘publicness’ ”
(Eriksen & Sending, 2013, p. 336; similarly, Habermas,
2005). However, Habermas himself thinks that an inter‐
national order capable of a global public sphere does not
necessarily require the complete disappearance of the
states and their interests into that international order
and its communicative spheres (Habermas, 2005, p. 229).
On the contrary, we can observe that the density of inter‐
national organisations, as well as the deliberative prac‐

ticeswithin these institutions, have forced states to coop‐
erate and compromise. It is the discursive sphere cre‐
ated by international organisations and institutions that
acts as a melting pot in which the particularistic nego‐
tiation positions of states can fuse around shared values
(von Bogdandy & Habermas, 2013, p. 301). This has even
gone so far that states consider themselves to be part
of an international community, even if, of course, they
do not always act accordingly (see Lindberg, 2014). This
international community is composed of a network of
international institutions and organisations that contain
deliberative organs which act as spaces for the creation
of one specific form of public opinion: the inter‐state
public opinion (Johnstone, 2011, p. 18; Mitzen, 2005,
pp. 406–408).

A second argument raised against the presence of
strong publics at the global level is the fact that, accord‐
ing to Fraser’s conceptualisation, the “strong” public
sphere is supposed to be capable of binding and enforce‐
able law‐making and must be accountable to the “weak”
public sphere (Fraser, 1990, p. 75). These conditions are
not met in a manner comparable to the context of a
democratic nation‐state: It lacks an overarching demo‐
cratic world‐state equipped with an elected “strong”
public sphere in which all parties engage on equal foot‐
ing (Eriksen & Sending, 2013, p. 222). Moreover, the
“weak” transnational public sphere that is in the pro‐
cess of formation, emerges under very different circum‐
stances andwith very different characteristics than in the
context of a democratic nation‐state. The most appar‐
ent difference to the context of the nation‐state is that
both these spheres are much further removed from the
concerned individuals than in the case of the domes‐
tic publics. This is why Habermas suggests a dual strat‐
egy that considers both individuals (world citizens) and
states as the relevant subjects from which the legiti‐
macy of international public authority needs to derive
(Habermas, 2005, p. 244). The “strong” public spheres
at the global level derive their legitimacy from the repre‐
sentatives of nation‐states (which act as intermediaries
for the national demos) irrespective of the political sys‐
tem of the nation‐state. Additionally, the space for polit‐
ical negotiations and elaborations of common views is
suffused with power imbalances and unequal opportuni‐
ties despite the formally egalitarian plane of sovereign
equality (Eriksen & Sending, 2013, p. 229). Finally, the
legal instruments of the existing and fragmented interna‐
tional organisations are often formally non‐binding and
even less enforceable (Eriksen & Sending, 2013, p. 229).
Nevertheless, this does not necessarily mean that they
are devoid of authoritative character, for example, soft
law instruments often play a functionally equivalent role
to hard law (Pauwelyn et al., 2014; von Bogdandy et al.,
2017; White, 2016). The reality of an inegalitarian inter‐
national institutional landscape, which is fragmented
along a multitude of substantive and geographic lines
should not lead to the conclusion of the inexistence of a
new form of “strong” sectoral public spheres. This would
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risk depriving the concept of public sphere of analytical,
critical, and normative potential at the global level.

Of course, the theorisation of “strong” global public
spheres presented here harbours risks of losing a degree
of the critical force intrinsic to its conceptualisation,
namely, the normative legitimacy and political efficacy
of public opinion developed in the context of the nation‐
state (Fraser, 2014, p. 20). In applying this understanding,
I do not wish to turn a blind eye to the need to rethink
legitimacy and political efficacy as critical functions for a
theorisation of a global public sphere or to ignore the fact
that these observable forms of “strong” global publics
are often exposed to and impotent towards the domi‐
nation by hegemonic states, a‐politicised economic ratio‐
nales, and transnational private actors. Furthermore, I do
not suggest that these “strong” publics sufficiently legit‐
imate all acts of international institutions. On the con‐
trary, my intention is to develop a concept that can incor‐
porate the lesser, “incomplete” (Eriksen& Sending, 2013,
p. 215) forms of publics that have emerged at the global
level and, in doing so, make these forms of publics more
accessible to critique. I suggest that the conceptualisa‐
tion of “strong” global publics can be analytically use‐
ful in identifying those institutions which should be con‐
ceived as part of rudimentary global public spheres and
open these institutions to being scrutinised by a con‐
cept that has a critical normative function and poten‐
tial. Identifying the existing rudimentary “strong” public
spheresmight constitute a basis for further inquiries into
the presence or absence of the necessary critical func‐
tions of public spheres and for the necessary rethinking
of legitimacy and political efficacy as critical functions.

2.2. International Law and Global Public Spheres

The editorial of this thematic issue does not specifically
address the role of international law in the interrela‐
tionship between publics and global politics (Mende &
Müller, 2023). Nevertheless, international law is key—
the understanding of international law employed here is
not restricted to its established sources, such as treaties,
custom, and general principles, but extends to interna‐
tional institutions’ (soft) legal instruments. Despite being
an increasingly influential phenomenon of transnationali‐
sation, international law still plays a central role in canal‐
ising the processes of global politics. Moreover, in the for‐
mation of a global public sphere, international law plays
a role comparable to domestic law at the level of the
nation state. Of course, international law faces multiple
limitations unknown to domestic law. Nevertheless, simi‐
larly to national law, international law codifies the result
of a general interest articulated by the “strong” public
spheres at the international level (e.g., in the form of
legal instruments adopted by the plenary bodies of inter‐
national organisations). Additionally, it dictates the organ‐
isational structure of these “strong” publics, their func‐
tioning, and how they integrate the public opinion gen‐
erated by “weak” publics, for example, with the inclu‐

sion of certain non‐state actors in deliberative processes
and the formation of public opinion. It comes as no sur‐
prise then that the constitutionalisation of international
law has been considered a prerequisite for global public
spheres to emerge (Brunkhorst, 2002; Habermas, 2008).
Consequently, international law has actively shaped the
manifestations of public spheres and institutionalised
their role in global politics. Althoughmanymanifestations
of global publics also develop outside the purview of inter‐
national law, or even in reaction to its insufficiencies, inter‐
national law embodies a certain idea of global publics,
their manifestations, and their role in global politics.

Public international law has always been largely state‐
centric. It follows a private law paradigm and is clas‐
sically portrayed as “a horizontal order of co‐existence
based on consent” (for a critical engagement with this
see von Bogdandy et al., 2017, p. 118). With the advent
of global governance, this paradigm has become increas‐
ingly inadequate to describe a legal order that has devel‐
oped a sophisticated institutional structure, which has
heavily altered horizontal relations between states and
how negotiations take place, compromises are articu‐
lated, and consensus or, in some cases, sufficient majori‐
ties are found. This institutional structure of international
law is particularly marked by the success of international
organisations, which have created political spaces for the
articulation of common interests (Klabbers, 2005).

However, with their last big surge of success in the
1990s and early 2000s, also came an increasing loss in
clarity of their legal conceptualisation, if they ever had
any (Golia & Peters, 2022, p. 25). Simultaneously, interna‐
tional organisations and their bureaucracies have increas‐
ingly begun to wield and exercise considerable amounts
of public authority (Biermann & Siebenhüner, 2009;
von Bogdandy et al., 2017). International legal scholars
quickly grew aware of the issues of lacking legitimacy,
transparency, and accountability of these institutional
structures and their authoritative acts. Consequently,
considerable efforts were undertaken to further develop
the international legal framework in order to equip it
with the necessary instruments to fully grasp, control,
and legitimise these authoritative acts. Such attempts
can be found in fields like international institutional law,
global constitutionalism, global administrative law, and
the international public authority approach. Some of
these attempts were explicitly keen on incorporating dis‐
course theory and public sphere theory into their norma‐
tive frameworks (Goldmann, 2016). This indicates the crit‐
ical potential of applying public sphere theory analytically
as well as critically to international legal frameworks.

While the normative aspirations that try to grap‐
ple with these developments are still being refined and
further adapted to the ever‐changing reality, the exist‐
ing legal structures of international organisations have
clearly already played a part in the institutionalisation
of certain manifestations of global public spheres within
processes of global politics. International institutional
law “provide[s] for the legal constructions constituting a
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space for politics” (Venzke, 2008, p. 1425) for an “interna‐
tional community.” These legal constructions have estab‐
lished the plenary bodies as a form of “strong” global
public spheres. The international bureaucracies that
have developed around these “strong” publics, of course,
do not constitute global public spheres themselves, but
they have considerable influence over the formation
of opinion that takes place within the “strong” global
publics of international organisations (see Section 3.2).

Moreover, international law has not only contributed
to the specific manifestations of “strong” global publics,
but it has also, from the very origins of international
institutional law, influenced the institutionalised man‐
ifestations of emerging “weak” transnational spheres.
As Habermas et al. (1974, p. 115) state, “[t]he public
sphere [is to be understood] as a sphere which medi‐
ates between society and the state.” Just as law organ‐
ises this process of mediation at the national level so
does international law at the global level, even if not
with the same all‐encompassing authority. By integrat‐
ing a varied range of non‐state actors in the deliber‐
ative processes of international organisations, interna‐
tional institutional law articulates a certain understand‐
ing of what is to be considered global society and what it
considers to be the “weak” transnational public spheres,
which should mediate between the “strong” global pub‐
lic spheres within international organisations and its
imagined/constructed global society.

2.3. International Organisations and the Inclusion of
Non‐State Actors

Many public sphere theorists have begun to develop
a theorisation of transnational public spheres (for an
overview, see Fraser, 2021). This process, as this the‐
matic issue indicates, is far from being concluded. A part
of the discussion has revolved around the questions
of to what extent NGOs and other civil society groups
should be considered part of this new transnational pub‐
lic sphere and towhat extent they represent societal pub‐
lic opinion. International law has been rather clear in its
programmatic attitude towards these questions. From
very early on, it viewed these actors as part of a public
sphere,might it be fromdifferent national spheres or one
transnational sphere. International institutional law has
from its earliest days been influenced by these actors.

The involvement of NGOs and other non‐state actors
in international legal processes goes back to the very for‐
mation of international organisations. They grew out of
and in symbiosis with industrial, professional, academic,
and other early forms of non‐governmental organisa‐
tions, or, to put it differently, civil society associa‐
tions (Charnovitz, 1997; Golia & Peters, 2022, p. 29).
Throughout the last two centuries, one can frequently
observe an “oscillation” between “private trans‐national
associations [and] inter‐governmental organizations”
not seldomly resulting in the hybridity of institutions
(Peters & Peter, 2012, p. 187). The (historic) role of

NGOs in the formation of the global political system
through international law and international institutions
is not disputed. It is well‐recognised that NGOs play an
important role in the “development, interpretation, judi‐
cial application, and enforcement of international law”
(Charnovitz, 2006, p. 352). International law itself for‐
malised (at least some of) the roles played by NGOs.
For example, Article 71 of the UN Charter pertaining
to the functioning of the Economic and Social Council
(ECOSOC) institutionalised the possibility of consultation
with NGOs. This set a benchmark for other UN institu‐
tions so that today (if certain conditions are met) some
participation of NGOs is generally accepted (Charnovitz,
1997, pp. 249–256). As such, NGOs have contributed to
the “creation of a new international ethos” (Törnquist‐
Chesnier, 2010, p. 260), through their participation in the
various processes surrounding international law.

What can one conclude about the manifestations of
“strong” and “weak” global public spheres and the role
of international law? Some have concluded that NGOs
play such a central role in the decision‐making processes
of international organisations that they cannot fall into
the category of “weak” publics (Eriksen & Sending, 2013,
p. 229). Still, the framework and rationale behind interna‐
tional law seem to contradict this assumption. States are
still the central subjects of international law, the centre
of the deliberative process, and are in the driving seat
of decision‐making within the plenary bodies of inter‐
national organisations. Therefore, NGOs and other civil
society actors do not become part of the “strong” global
public constructed by international law. Rather, interna‐
tional law has awarded them an important role as voices
of a transnational public sphere in the deliberative pro‐
cesses of international organisations even if it can be dis‐
puted whether they can fill that role in a normatively suf‐
ficient manner.

By integrating NGOs and other civil society actors into
deliberative processes, international institutional law has
established a particular relation between these “weak”
and “strong” public spheres. In doing so, international
law has supported the conception of international organ‐
isations and institutions as a communicative space that,
next to its member states and the “strong” publics they
form in plenary bodies, consciously included awide range
of actors that it perceives as a part of some form of the
transnational public sphere (Scholte, 2016). In this con‐
ception, international organisations are capable of gener‐
ating a public opinion beyond that of the convergence of
self‐interested positions of individualmember states, ide‐
ally leading to the creation of a distinct “will” of the inter‐
national organisation (the notion of ”distinct will” also
operates as a heuristic fiction; Klabbers, 2015, p. 13).

2.4. The Proceduralisation of International Law and Its
Institutionalising Effect on Global Publics

A final development in international law has played an
important role in the conceptualisation of global public
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spheres. This is the proceduralisation of international
law. Several fields of international law, especially inter‐
national environmental law, have been witnessing the
establishment of “procedural frameworks for consensus‐
building, long‐term interaction, standard‐setting, and
performance assessment” (Brunnée, 2019, p. 106).

The proceduralisation of international law has raised
the criticism that international law had started to yield
to the “governance mindset” and to “managerialism”
(Koskenniemi, 2007, pp. 13, 29). This would weaken
international environmental law as it would not lead
to an “enhancement of substantive rules, but their dis‐
placement by procedure” (Brunnée, 2019, p. 110) mak‐
ing the subject matter “amenable for diplomatic treat‐
ment” (Koskenniemi, 1991, p. 78). But a more construc‐
tivist reading of this proceduralisation uncovers that,
because of it, international law “can operate as…a ‘sur‐
face’ for a thin (legal) community of political adversaries”
(Brunnée, 2019, p. 113). The proceduralisation of inter‐
national law strengthens its interactional characteristics.
It is interactional because it stipulates that the emer‐
gence of legal obligations can only result on a basis of
shared understandings and sustained practices of legal‐
ity, which require institutionalised fora for continuous
and regular interaction that allow input by the relevant
actors (Brunnée, 2004, p. 51; Brunnée & Toope, 2010,
Chapters 1 and 4). Through its proceduralisation, inter‐
national law develops international organisations and
their laws more and more as a “surface,” a space, a
forum for communicative interactions that lead to the
formation of opinions and understandings of an (inter‐
national) community.

3. International Climate Change Law: A Specific Vision
for Global Publics

The previous observations on the role of international
law have been kept very general, conscious of its persist‐
ing fragmentation (Koskenniemi & Leino, 2002; Peters,
2017). Depending on the field in question, international
law has contributed to different institutional and pro‐
cedural landscapes. Of course, this means that it has
affected the manifestations of global publics differently,
depending on the area of law in question. Consequently,
the fragmentation of international law translates into a
fragmentation of the landscape of global publics. Thus,
uncovering the role of international law in the architec‐
ture of global publics can only be done one fragment and
one “sectoral” global public at a time (Zürn, 2021, p. 163).
International climate change law is a particularly interest‐
ing object of inquiry due to its institutional structures and
processes that rely on the participation of a large range
of actors. It has been the scene of a conscious and con‐
tinual process of shaping manifestations of global pub‐
lic spheres and integrating private non‐state actors as
members of a transnational public sphere in processes
of global climate change politics. Especially with the Paris
Agreement (2015), international climate change law has

undergone a paradigm shift (Franzius, 2017), envisaging
a catalytic regime that is increasingly reliant on strong
and active global publics.

3.1. Multilateral Environmental Agreements

International environmental law relies on multilateral
environmental agreements (MEAs), which are interna‐
tional treaties between multiple state parties with an
environmental subject matter (Staal, 2019, p. 24). Once
concluded, they form the basis for further development
of international environmental law in a specific subject
matter. MEAs establish a specific kind of institution, a
plenary treaty body, that convenes representatives of all
treaty parties at regular intervals determinedby theMEA.
They are called conferences of the parties (COP) and/or
meetings of the parties (MOP) and are charged with fur‐
ther developing the legal regime of the MEA. The legal
character of these COPs/MOPs is disputed, being nei‐
ther an international organisation with an independent
legal personality nor mere diplomatic conferences (Staal,
2019, p. 30).

The relevant framework convention in the field of
international climate change law is the UNFCCC. As a
framework convention, it does not contain fully devel‐
oped substantive obligations, but rather general princi‐
ples to facilitate “[the] gathering and exchange of infor‐
mation, and [the] establish[ment] of institutions and
processes for further treaty development” (Staal, 2019,
p. 27). This has had one significant side effect: most of
its normative thrust is directed towards creating insti‐
tutionalised fora and procedures aimed at the develop‐
ment of shared understandings and sustained practices
of legality. Therefore, the primary intention is to create a
“strong” interstate public sphere which offers a commu‐
nicative space for the generation of common opinions
that can then be transposed into legal instruments.

Constructivist international relations as well as inter‐
national law scholars have supported this understand‐
ing of the institutional structures established by MEAs.
They have argued that such legal frameworks not only
promote the creation of spaces for the development of
social practices and interactions but also have consider‐
able influence over international politics, as they allow
for deeper levels of shared understanding to build upon
(Brunnée & Toope, 2000; Brunnée, 2004). In this regard,
the structures of MEAs are a central phenomenon of
the proceduralisation of international law. In the cli‐
mate regime, this proceduralisation is not only limited
to the framework convention (UNFCCC) but has increas‐
ingly spread to the subsequent agreements and proto‐
cols, which were adopted under the framework conven‐
tion. While the Kyoto Protocol still followed a top‐down
approach (nearly universal to international law) by posit‐
ing legally binding, substantive targets, and timetables
for emission reductions, the Paris Agreement adopted
more of a bottom‐up approach regarding climate mit‐
igation efforts, thereby placing procedural obligations
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ever more at the centre of the climate regime. By replac‐
ing internationally binding emission reduction obliga‐
tions with the obligation of conduct for nation‐states
to regularly submit self‐imposed (necessarily progress‐
ing; Paris Agreement, 2015, Article 4.3) nationally deter‐
mined contributions (NDCs; Voigt & Ferreira, 2016), the
Paris Agreement “places the catalytic logic at its core,
constituting…perhaps the first major catalytic regime”
(Hale, 2018, p. 16). This catalytic logic is grounded on
procedural obligations with an unmistakable emphasis
on transparency obligations and the process of global
stocktaking (Paris Agreement, 2015, Articles 13 and 14).
It hopes to stimulate first‐movers and, via the iteration of
commitments, builds on the transfer of experiences and
an increasing effect of prior action to subsequent action
(Hale, 2018, pp. 3, 16). The reliance on “binding procedu‐
ral obligations…are meant to drive substantive steps by
the parties” (Brunnée, 2018, p. 103).

The generation of common understandings and opin‐
ions within these “strong” global publics spheres is
increasingly dependent on insights from and on commu‐
nicationwith non‐state actors, such as civil society actors
and the scientific communities (Bodansky & Diringer,
2010, pp. 5–11; Schiele, 2014, p. 30). It is in this regard
that the international bureaucracy behind the UNFCCC
has taken an increasingly central role.

3.2. Orchestration and Global Publics

Orchestration has been defined as a “process whereby
states, or intergovernmental organizations initiate,
guide, broaden, and strengthen transnational gover‐
nance by non‐state and/or sub‐state actors” (Abbott &
Snidal, 2009; Hale & Roger, 2013, p. 60). My contribu‐
tion employs a wider understanding that also includes
processes by which international institutions rely on
each other regarding their governance efforts. Within
the structures of MEAs, the reliance on orchestration
becomes particularly apparent in the work of the sec‐
retariats (Hickmann et al., 2019). The secretariat of
the UNFCCC was established under Article 8 of the
Framework Convention (UNFCCC, 1992). Its main tasks
are to provide the COP as well as the bodies established
under the Convention with the necessary arrangements
for their respective sessions, with services as required,
to compile and transmit reports submitted to it by other
bodies, and to ensure the necessary coordination with
the secretariats of other relevant international bodies.
The UNFCCC and similar MEAs have relied greatly on
the secretariat’s administrative mandate to organise and
coordinate the functioning of their multilateral conven‐
tions and integrate and disseminate information com‐
piled by other bodies within these processes and the
larger UN context.

These international bureaucracies themselves do
not constitute global public spheres, rather they take
up a role of connecting the “strong” public sphere
of the COP with other international institutions. This

means that part of what international bureaucracies
do is to introduce the knowledge and understandings
developed by other international institutions often in
exchange with non‐state actors into the negotiation pro‐
cess of the “strong” global publics. The climate regime
currently depends on such coordination of numerous
other UN institutions related to environmental policy.
These institutions are generally characterised by their
limited substantive management responsibilities, their
mandate to coordinate processes of policymaking, and
their capacity to provide these processes with the nec‐
essary tools and information. One example is the UN
Environment Programme (UNEP). Absent of manage‐
ment responsibilities, UNEPwasmainly chargedwith the
dissemination of information as well as the coordina‐
tion of policymaking, initially between states, but increas‐
ingly also between the growing number of relevant UN
agencies. Additionally, UNEP established relationships
with NGOs, including those in the UN‐guided processes
of global environmental governance (Bodansky, 2010,
pp. 29, 118).

The “strong” global public sphere of the COP is very
much dependent on this orchestration as it provides the
information necessary to form a common understanding
andpublic opinion. The centrality of orchestration for the
climate regime becomes particularly salient regarding
the necessity of a common scientific basis. For this rea‐
son (amongst others), the UNFCCC established the per‐
manent Subsidiary Body for Scientific and Technological
Advice, acting as a “link between the scientific informa‐
tion provided by expert sources…on the one hand, and
the policy‐oriented needs of the COP” (https://unfccc.
int/process/bodies/subsidiary‐bodies/sbsta). In the cli‐
mate regime, this scientific expertise is primarily pro‐
vided by the Intergovernmental Panel on Climate
Change (IPCC).

3.2.1. Integration and Institutionalisation of a Global
Public of Climate Scientists

The IPCC has become an actor relying on a heavily
institutionalised scientific network supplying the scien‐
tific basis for international climate negotiations (Beck &
Mahony, 2018; Provost, 2019). It has been established
as the “authoritative voice of international science” and
must be understood as a science‐policy “boundary orga‐
nization” (Beck & Mahony, 2018, pp. 1, 3). The institu‐
tional structure of the IPCC reflects its position between
the scientific and the political. Its plenary body is com‐
posed of representatives from all member states and
approves the scientific reports conducted by the sep‐
arate working groups which in turn are composed of
scientists from the member states. The IPCC has devel‐
oped formalised rules of procedure to assure the inclu‐
sion of relevant scientific evidence on global warming
and ensure the correct representation of scientists from
the Global South. Conscious of its work at the bor‐
der between the political and the scientific, the IPCC
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always tried to be clear regarding its position and has
self‐identified as a scientific body which was “policy
relevant” but “policy neutral” (Beck & Mahony, 2018,
p. 5). However successful the IPCC is in these regards,
its institutional structure is intent on representing the
global climate science community. It does so by combin‐
ing an intergovernmental model of representation with
the effort of formalising the procedures of the accumu‐
lation and assessment of scientific data. It seems that
the IPCC represents the effort to institutionalise a global
public sphere for the scientific community within the
UN system—a strong public sphere at that. Even if the
IPCC reports do not constitute any form of a binding
legal instrument, they have become incredibly authorita‐
tive and the central scientific reference point within the
framework of the UNFCCC.

3.2.2. The Reliance of the Conferences of the Parties on
a Transnational Public Sphere

The institutional landscape previously outlined has also
always aspired towards the mobilisation of civil soci‐
ety and other private actors. Within the UNFCCC frame‐
work, access and inclusion of non‐state actors to a range
of deliberative and participatory mechanisms around
the COPs have continuously increased (Secretariat of
the United Nations Framework Convention on Climate
Change, 2006). This mirrors the general practice within
the UN system, in which non‐governmental organisa‐
tions qualified in the matters of a given agreement are
admitted as observers.

Cynically one could remark that “out of the many
thousands of people only about a hundred actually did
anything” (Bodansky, 2010, p. 108). This is true to the
extent that only a fraction of the people attending the
COPs/MOPs are involved in the inter‐state diplomatic
negotiations. But, as Bodansky (2010, p. 108) also notes,
it is because “[i]nternational environmental conferences
and processes…are multi‐ring circuses,” namely, “trade
shows, public relations and educational arenas, and
quasi‐academic conferences,” that “government opera‐
tors do not operate freely. They are subject to a tight set
of constraints, emanating from a wide array of actors”
(see also Rietig, 2016). It is these actors and their roles
that “represent an essential and unique feature of the
climate regime and its ability for long‐term momentum
and ambition” (Klein et al., 2017, p. 51).

These yearly COPs then are much more than a meet‐
ing of the “strong” public sphere, the plenary treaty
body of the UNFFC. It unites civil society actors from
all over the globe and offers an institutional frame for
the transnational public sphere they make up. This is
not to say that this transnational public sphere did not
begin to form before the establishment of the UNFCCC,
but that the COP offers a space for the formation, solid‐
ification, and articulation of the public opinion of that
transnational public sphere. What is more, it is also a
space to hold the member states and the COP publicly

accountable for their actions (or inactions). With the
adoption of the Paris Agreement, this last role becomes
ever more important. Its pledge and review system is
built upon a legitimisation strategy that strongly relies on
transparency and the accessibility of information on the
member states efforts. The Paris Agreement and the sub‐
sequent COPs have continuously mentioned the impor‐
tance of public participation in the climate regime and
rely on the weak transnational public sphere to hold
themember states accountable (examining the risks, Lee
et al., 2012).

But with the Paris Agreement, the international cli‐
mate regime places an additional task of scrutiny on the
transnational public sphere, namely, to also hold private
actors accountable to their commitments.

3.3. The Emerging Role of Transnational Publics in the
Current Stage of Hybrid Multilateralism

Climate governancewas never limited to the intergovern‐
mental processes of theUNFCCC (Nasiritousi et al., 2014).
Alternative arenas of transnational governance have
developed various experiments in climate governance
ranging from private carbon reporting, labelling, and off‐
setting schemes to the networks of sub‐state actors,
such as transnational city networks (Pattberg & Stripple,
2008, p. 369). The paradigm shift of the Paris Agreement
reflected the attempt to include these transnational
efforts at climate change governance within the UNFCCC.
The Copenhagen COP (Copenhagen Climate Accord,
2009) laid the groundwork for establishing platforms for
private actors to pledge and coordinate their climate
mitigation efforts under the umbrella of the UNFCCC
(Bäckstrand et al., 2017). These platforms for non‐state
actors follow a similar bottom‐up logic established for
member‐state pledges. Both seek to unlock the agency
of the actors they address (Hale & Roger, 2013, p. 64).

The platforms referred to here are the Lima–Paris
Action Agenda (LPAA) and the Non‐State Actor Zone for
Climate Action (NAZCA). Both, the LPAA and NAZCAwere
launched at COP‐20 in Lima, one year before the conclu‐
sion of the Paris Agreement (Lima Call for Climate Action,
2014). The LPAA offered a platform to showcase selected
cooperative climate‐action initiatives, while NAZCA is an
online portal and aggregator of climate actions from sub‐
state and non‐state actors, which is operated by the
UNFCCC secretariat and relies on voluntary bottom‐up
reporting of actions, commitments, and pledges by
actors (Bäckstrand & Kuyper, 2017). Additionally, two
High‐Level Climate Champions were created in the COP
decision accompanying the Paris Agreement (Report of
the Conference of the Parties on its twenty‐first ses‐
sion, 2015), which were meant to effectively include
non‐state actors in climate change mitigation and adap‐
tation efforts. Ahead of the COP‐26, in 2020, these
High‐Level Climate Champions launched the Race to Zero
Campaign, giving non‐state actors a platform topledge to
achieve net zero carbon emissions by 2050 at the latest

Politics and Governance, 2023, Volume 11, Issue 3, Pages 145–156 152

https://www.cogitatiopress.com


(Hsu et al., 2018; https://unfccc.int/climate‐action/race‐
to‐zero‐campaign).

Both the LPAA and the NAZCA as well as the appoint‐
ment of the two High‐Level Champions originated from
the UNFCCC process and it is important to note the “spe‐
cial [orchestrating] role” the UNFCCC takes up by pursu‐
ing “a form of institutionalization that blurs the conven‐
tional distinctions between public and private, intergov‐
ernmental and transnational actors” (Hale & Roger, 2013,
p. 61). What is striking is that the efforts of private actors
are no longer merely seen “as alternatives to or substi‐
tutes for national and intergovernmental commitments,
[but] as… complements to…national pledges” (Chan
et al., 2015, p. 469). Moreover, “with universal mem‐
bership, the UNFCCC [seemingly] provides the secre‐
tariat…[with] legitimacy to convene and orchestrate non‐
state initiatives in pursuit of public goals” (Chan et al.,
2015, p. 470), which has resulted in the climate regime
developing towards hybrid multilateralism. On the one
hand, this is characterised by the bottom‐up architecture
regarding state pledges that depend on global publics
to act as experts and watchdogs. On the other hand,
it encourages pledges by non‐state actors (not unsim‐
ilar to the pledges by states) and openly depends on
their implementation efforts (Bäckstrand et al., 2017,
pp. 574–575). However, what is still lacking regarding the
institutional framework in charge of capturing non‐state
pledges is a transparency and accountability framework
similar to the one of the Paris Agreement regarding
the NDCs of nation‐states (Bäckstrand & Kuyper, 2017,
pp. 18–20; Streck, 2021; Voigt, 2016). It is in this regard
that the climate regime currently relies even more on
the scrutiny of the transnational public sphere that it has
helped institutionalise around the COPs.

4. Conclusion

In order to contribute to this thematic issue, this arti‐
cle analyses how international law has contributed to
shaping global publics and their role in global politics.
It first attempts to translate the concept of “strong” pub‐
lic spheres to include plenary organs of international
institutions. It does not do so to argue that these ple‐
nary organs sufficiently fulfil the functions of legitimacy
and political efficacy of a public sphere, but because it
builds on the potential of the concept of public sphere
as a heuristic fiction. Understanding international insti‐
tutions’ plenary organs as incomplete “strong” public
spheres allows us to critically assess their current role
given the concept’s critical potential.

International law’s characteristics and developments
have contributed to the state of institutionalisation
of global publics. Not only has international law con‐
structed the institutional frameworks of the “strong”
public sphere within international institutions, it has
also integrated NGOs as civil society actors into the
deliberative processes of will formation of these insti‐
tutions. Consequently, international law has institution‐

alised processes/spaces for representatives of “weak”
transnational public spheres to play a role in the pro‐
cesses of global politics within these international insti‐
tutions. The increasing proceduralisation of international
law has underlined its role in the construction of global
public spheres ever more clearly.

In particular, the institutional structures created by
international climate change law have not only estab‐
lished one inter‐state “strong” public sphere in the form
of COPs but also rely on a second “strong” global pub‐
lic, the IPCC, which is unique as it aims to institution‐
alise the global climate science communitywithout aban‐
doning an intergovernmental structure. The paradigm
shift accompanying the Paris Agreement has made inter‐
national climate change law ever more reliant on an
activelymanifesting transnational global public sphere to
exercise scrutiny over both member‐states and private
actors participating in the hybrid multilateralism of the
climate regime.
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